
DEED OF OPTION TO PURCHASE REAL ESTATE AGREEMENT

DEED made this…………………day of……………………………………………………………………..2023
PARTIES_________________________________________________________________________________

                 (Name(s) of all the Option Giver(s))

                __________________________________________________________________________________


     (Address)









(The “Option Giver”)


  AND

                __________________________________________________________________________________

                (Name(s) of Purchaser(s))

                __________________________________________________________________________________

(Address)



(The “Purchaser”)

THE PARTIES AGREE

1                DEFINITIONS
1.1

“Annual Inflation Adjustment Figure” is the percentage specified in the Schedule as being the Annual Inflation Adjustment figure.

1.2  
“Base Purchase price” is the amount Specified in the Schedule labelled as being the Base Purchase Price.

1.3  
“Commencement Date” is the date specified in the schedule as being the Commencement Date.

1.4  
 “Expiry Date” is   the date specified in the schedule as being the Expiry Date.

1.5
“First Exercise Date” means the first date specified in the Schedule as being the First Exercise Date, and is the earliest date that the Purchaser can exercise the Option

1.6 
“Further Term” means the period of time set out in the Schedule as being the Further Term.

1.7
“Initial Option Consideration” is the amount set out in the Schedule labelled Option Consideration which is payable immediately upon the execution by both Parties of this Agreement

1.8
“Lease” means a lease of the property Pursuant to Clause 8 of this Agreement. The amount is set on the schedule labelled s Lease Agreement.

1.9             “Number of Further Terms” means the Number of Further Terms set out in the Schedule that the option may be extended for.                                                
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1.10
“Ongoing Option Payments”
means the Periodic payments of the amount specified in the Schedule under Ongoing option Payments. These payments form part of the Rent Payable by the Purchaser under the Lease.  These payments shall be credited against the Purchase Price in accordance with Clause 4 of this Agreement.

1.11  “Option Giver” is the Party to this Agreement defined on page 1 as the Option Giver.

1.12 “Option” means an option to enter into an Unconditional Sale and Purchase Agreement to Purchase the property as set out in clause 2 of this Agreement.

1.13 “Property” is the property specified in the Schedule as being the Property.

1.14 “Purchase Price” is the sum calculated in accordance with clause 4 of this Agreement.

1.15 “Purchaser” is the Party to this Agreement defined on page 1 as the Purchaser

1.16 “Schedule” means the Schedule annexed to this Agreement.

1.17 “Settlement Date” is the date following the exercise of this Agreement.

2. THE OPTION

2.1

The Option Giver grants to the purchaser an exclusive Option to enter into an unconditional sale and purchase Agreement to purchase the property upon the terms and conditions contained in this agreement (The “Option”)

2.2
In Accordance for the granting of the Option, the purchaser will pay to the Option Giver:

a) The initial Option consideration upon the granting of the option; and

b) The Ongoing Option payments

2.3
Unless this Agreement is cancelled during the cooling off period pursuant to clause 16, the Initial Option Consideration and Ongoing Option Payments are not refundable to the Purchaser although if the Option is exercised they will effect the final Purchase Price as set out in clause 4 of this Agreement.

3. EXERCISING THE OPTION

3.1
The Purchaser may exercise the Option at any time prior to the termination of the Option
but may not be exercised before the First Exercise Date.

3.2 The Exercise of the Option shall be by way of the Purchaser delivering to the Option Giver or their agent an unconditional Agreement for Sale and Purchase of the Property in the REINZ/ADLS standard form, completed and signed by the Purchaser.

3.3             The Agreement for Sale and Purchase in clause 3.2 shall specify a Purchase Price (exclusive of GST, if any) that will be the same as the purchase Price in the Agreement calculated in accordance with clause 4.  There shall be no deposit and the interest rate for late Settlement shall be at 10%.  The standard clauses 1 to 13 of the Sale and purchase Agreement shall be amended as may be required to give effect to clause 5 of this Agreement.

3.4
Settlement Date shall be no earlier than 15 working days before, no later that 30 working days after, the date of the exercise of the Option.
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4. PURCHASE PRICE AND METHOD OF PAYMENT:

4.1

The Purchase Price of the Property, to be paid by the Purchaser to the Option giver on the Settlement Date, shall be:










(a) The Base Purchase Price as specified in the Schedule:



(b) Less the amount of the Initial Option Consideration paid:




(c) Less the aggregate total of all Ongoing Option Payments made to the Option Giver.



(d) Less any credits that may due to be paid by the Purchaser pursuant to clause 13.2 of                                               
Agreement











(e) plus any unpaid amounts due to be paid by the Purchaser to the Option Giver


     under this Agreement or under the Lease.

4.2

Each Party shall pay their own Legal costs in respect of this Agreement and in respect of the sale and purchase of the property.

4.3

Provided the Purchaser makes all payments due under this Option Agreement in timely manner, the purchaser may pay the balance of the purchase Price and settle.  For the avoidance of doubt the ongoing option Payments are not credits or a deposit.  But their payment is an essential clause of the Agreement and upon the exercise of the Option; the Ongoing Option Payments are taken into consideration when calculating the purchase Price as specified above.

4.4              If the Option is not exercised or terminated by the Expiry date, all amounts payable under this Agreement (including the Base Purchase Price) apart from the initial Option Consideration shall increase by the Annual Inflation Adjustment Figure specified in the Schedule.  At the end of every twelve-month period following the Expiry Date all mounts payable under this Agreement (including the Base Purchase Price) excepting the initial Option Consideration shall again cumulatively increase by the Annual Inflation Adjustment Figure specified in this Schedule.

4.5   
The Purchaser without any deductions apart from those specifically permitted in this Agreement shall make final settlement.

5. TERMINTATION OF THIS AGREEMENT

5.1  
The Option will terminate on the Expiry Date set out in the Schedule only if either party has given written notice of termination to the other at least 20 working day prior to the Expiry Date.

5.2
If neither party has given written notice of termination pursuant to clause 5.1 or clause 5.3 of this Agreement, the Option will automatically be renewed for a Further term (this length of which is specified in the Schedule) commencing on the date of the previous term expires.

5.3  
The Option may only be automatically renewed the number of times set out in the Schedule as Number of further Terms.

5.4   
The option will terminate on the expiry of any Further Terms if the either party has given written notice of termination to the other at least 20 working days prior to the expiry of that Further Term,

5.5  
Upon the termination of the Option under clause 5, all rights and obligations under this Agreement shall be at an end other that any rights to collect or obligation to pay any outstanding amount of money due.

6. CONDITION OF PROPERTY

6.1 
 The Purchaser acknowledges that should the Option be exercised, the Property will be sold in an “as is condition”.
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6.2  
The Purchaser acknowledges that he/she/they have had the opportunity to fully inspect and make all desired enquiries concerning the Property and agree to accept the Property as is without remedy against the Option Giver. The Purchaser waives the right to raise any requisitions in relation the Property.

7. NO CAVEAT

7.1  
The Parties specifically agree that the granting of this Option does not create an equitable interest in the Property and that until the Option is exercised by the Purchaser all rights in the Property vest in the option Giver.  In the event that it may later be ascertained that the purchaser does have an equitable interest in the Property prior to the exercise of the Option, the purchaser irrevocably waives all rights they may possess under such an interest.

7.2   
The Purchaser shall not in anyway encumber the Property.  For the avoidance of double the Purchaser acknowledges that the Purchaser shall not place or permit to be placed any caveat, notice of claim of interest, lien or any other encumbrance on the title of the Property.

7.3  
The Purchaser irrevocably appoints the Option Giver his/her/their attorney for the purpose of removing any encumbrances that the purchaser has the power to remove from the Property in the event that any such encumbrance is registered against the title of the Property.

8 LEASE OF PREMISES

8.1  
The Option Giver shall grant a lease over the property to the purchaser on the terms and conditions that may be given and take on the Commencement Date.

8.2  
The Lease will commence and possession be given and take on the Commencement Date.

8.3  
Both Parties agree that this Agreement and Lease constitute a situation whereby the Purchaser is the purchaser of the premised under an agreement for sale and purchase with the landlord as vendor, not being n agreement that is revocable at will by the Vendor for the purposes of the Residential Tenancies Act 1986 (“The Act”). The Parties however agree, notwithstanding section 5 c) of the Act that:

(a)
With reference to section 8 of the Act, those sections (only) of the Act, which are clearly consistent with any clause in this Agreement or in the Lease shall apply subject to such modifications as, may be necessary to give good effect to the terms and provisions of this Agreement or to the Lease.  In particular, the parties wish for the dispute resolution mechanism contained in the Act to be available to resolve any disputes and

(b) For the avoidance of doubt, section 17 of the Act does not apply between the parties and no payment under this Agreement constitutes a “Bond” or “Rent” under the Act.

c) If any provision of the Act or Lease or the Lease is inconsistent with the provisions of this Agreement, this Agreement shall apply and the Act or the Lease shall not.

9  
MAINTENANCE, IMPROVEMENTS AND ALTERATIONS

9.1  
The purchaser is responsible to keep the ‘Property in reasonably clean and tidy condition and is responsible and liable for the cost of all repairs and maintenance to the Property.

9.2 
The purchaser shall not make, or allow to be made, improvements, alterations, repairs or redecoration of any kind to the Property without obtaining the prior written permission of the option Giver.
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9.3 The Option Giver is responsible for any necessary repairs to the Property only if, and to the extents that, such repair is covered by the option Giver’s Insurance Policy.

9.4  
If the Option is not exercised and is terminated for any reason, the Option Givers shall:




(a)
Have the right to require the Purchaser, at the Purchaser’s cost, to remove, restore and make good any alterations to the Property made by the purchaser; and 




(b)
any and all alteration including, without limitation, any affixed to the Property and the Option giver dies not require to be removed under clause 9.4(a) above shall become the property of the Option giver upon the termination of the unexercised Option.

10  
INSURANCE

10.1   
During the term of this Option and through to any Settlement Date, the Option Giver shall arrange to have the Property insured at all times for the full replacement value.

10.2   
During the Term of this Option and through to any Settlement Date, the Purchaser shall take out and maintain Contents Insurance for the property.

11  
NO BUSINESS USE OR SUBLETTING

11.1   
The use of the premises is for private residential purposes only.

11.2   
The Purchaser shall not assign or sublet the Property.

12   
PURCHASER PAYMENT DEFAULT

12.1   
The prompt payment of the Ongoing Option payment is an essential term of this Agreement.  The Purchaser shall be in default if any Ongoing Option Payment is made more than 5 working days after its due date.  The Option Giver shall then have an immediate right to terminate this Agreement.

12.2  
The acceptance of any late ONGOING Option ‘payment does not constitute an automatic waiver of this provision.  In the event of a default under 12.1 above, or upon the expiration of the option without exercises, then the initial Option Consideration and all Ongoing option Payments made by the Purchaser will be forfeited and shall be the property of the Option Giver, with no other consideration of any kind whatsoever due to the Purchaser.

13  
OTHER DEFAULT

13.1
In the event of a default in this Agreement other than a default by the Purchaser in paying an Ongoing Option Payment, the following provisions shall apply:


















(a)
the party alleging the default shall serve on the defaulting party a default notice in writing specifying the default and requiring that the default be remedied within 25 working days:




(b)
 The defaulting party shall, upon receipt of such a default notice, have 15 working days in which to notify the party serving the default notice in writing that they genuinely dispute on reasonable grounds the alleged default.  If the defaulting party serves such a dispute notice, the parties will attempt in good faith to resolve the dispute by negotiation, mediation and, as a last result, by adjudication.










(c)
If the defaulting party has neither remedied the default within 25 working days of receiving notification of the default, nor has served a dispute notice under clause 13.1 (b) above, then the party serving the default notice shall then have the right to cancel and terminate the Option.   Notification of “such cancellation and termination shall be in writing and delivered to the defaulting party or their agent.
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13.2
Not withstanding clause 13.1 above, should the Option giver default in any payment due for rates, insurance or under mortgage over the property or should the Option Giver allow a notice of mortgagee sale to issue in regards to the Property, then the Purchaser may at their own discretion cure the default. The purchaser shall then receive full credit towards the Purchase Price for every dollar so expended upon exercise of the option.

14.
OPTION GIVERS RIGHT’S TO TERMINATE

14.1
If for any reason the Option Giver wishes to terminate the Option before the Expiry Date the option Giver shall provide to the Purchaser written notice giving the Purchaser 60 days to exercise the Option and to purchase the Property at the Purchase Price as calculated in clause 4.

14.2
If the Purchaser is unable to exercise the Option to purchase the Property within the time specified in clause 14.1 above, then the OPTION Giver shall have the right to sell the Property at a price agreed between the Option Giver and the Purchaser.  If the parties cannot agree on such a price the Property will be sold by Auction.

14.3
If the net proceeds of any sale under clause 14.2 after deducting the costs of sale including (but not limited to) real estate agent an legal fees, are greater than the Purchase Price the Option Giver shall pay the excess to the Purchaser.

14.4
If the net proceeds of any sale under clause 14.2, after deducting the costs of sale including  (but not limited to) Real Estate and Legal fees, are less than the Purchase Price then the purchaser shall pay the difference to the Option giver.

15.
COOLING OFF PERIOD

15.1
The Purchaser may terminate this Agreement any time before 4pm on the fifth day following execution by both parties (”the cooling off period”). The Option Giver will refund to the purchaser all payments made under this Agreement where the purchaser terminates this Option during the cooling off period.  The cooling off period will commence when both parties have signed the Agreement.

16.
PRIORITY OF PURCHASER’S PAYMENTS

16.1
All moneys paid under this Agreement or under the Lease by the Purchaser to the Option Giver shall as at the date upon which each such payment is made be appropriated on account first of any current rent due under the Lease, then thirdly against the current Ongoing Option Payment due, then fourthly against any other monies payable under this Agreement or otherwise.

17.
NOTICES:

17.1
Any notices given under this Agreement shall be given in writing and be delivered, if to the Purchaser, to the address of the Property, or if to the Option Giver, to the address specified as the Option Giver’s address on page one of this Agreement.

17.2
Any notification of a change of address for either party shall be in writing.

18.
TRANSFERABLITY

18.1
This Option is not transferable to any other party and can be exercised only by the individual(s) who have signed this Agreement, acting in unison.
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19.
FURTHER ASSURANCES

19.1 Each Party shall execute and deliver all documents and instruments and do such further things that may be necessary to implement and carry out the intent of this Agreement.

20.
SEVERABILITY

20.1
In the Event that any part of this Agreement is construed as unenforceable, the remaining parts of this Agreement shall remain in full force and effect as though the unenforceable part or parts were not written into this Agreement.

21  

ENTIRE AGREEMENT

21.1  
This Agreement and any Lease or other written documents executed by both parties on the same date as this Agreement, constitute the entire agreement between the parties and no representation, promise, or inducement, whether oral or written that is not included such documents shall be binding upon any party.

22   
LEGAL ADVISE 

22.1   
Both Parties acknowledge that prior to signing this agreement he/she/they have been give the opportunity to arrange for their solicitor to peruse this Agreement and to obtain independent legal advice to the effect of this Agreement and its implications and to amend the Agreement to suit the parties as may be desired.  Both Parties specifically acknowledge that they have had the opportunity to take legal advice on whether the Credit Contracts and Consumer Finance Act 2003 apply on this transaction. 

22.2    
If either Party has declined to take independent legal advice, this has been done at their own volition and they undertake that they will not seek to void or avoid any part of this Agreement on the grounds that they have not taken independent legal advice. 

22.3  
The Purchaser acknowledges that their attention has been directed to this clause 22, which they have read and understand.   

Signed……………………………………………………………………………………………………………

Purchaser(s)

22.4
The Option Giver acknowledges that their attention has been directed to this clause 22, which they have read and understand.     

Signed…………………………………………………………………………………………………………

Option Giver(s)
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23 

SPECIAL CONDITIONS

23.1 
The Following additional conditions shall form part of this Agreement and in the event of conflict, shall take precedence over the other clauses of this Agreement.  

23.2 Any insurance excess will be paid by the purchaser pursuant to any claim made against the Option Givers insurance, additional to clause 9.3 of this agreement.

23.3 Both parties must accept a registered valuation as binding upon any disagreement and both parties can not agree on a so be figure through mediation in accordance with clause 14.2


__________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________


______________________________________________
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EXECUTION

SIGNED by the Option Giver in the presence of:

__________________________________________









Name









__________________________________________









Name

_____________________________________________ 

Signature of witness

_____________________________________________ 

Name of Witness 

_____________________________________________ 

Occupation 

_____________________________________________ 

City of Residence 

Before signing the Purchaser warrants that he/she/they have in particular examined clause 22 and those clauses adjacent to:

SIGNED by the Purchaser in the presence of:

__________________________________________









Name









__________________________________________









Name

______________________________________________ 

Signature of witness

______________________________________________ 

Name of Witness 

______________________________________________ 

Occupation 

______________________________________________ 

City of Residence 
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THE SCHEDULE
The Commencement Date:
____________________________________________________________ 

Expiry Date:


____________________________________________________________ 

Further Term:


____________________________________________________________ 

Number of Further Terms:
____________________________________________________________ 

First Exercise Date:

____________________________________________________________ 

Property:

The property situated at:________________________________________ 






____________________________________________________________ 






____________________________________________________________

(Address) 

Being all that land contained in CT _______________________________

Lot____________DP__________________________________________ 

Together with all fixtures and Fittings, lights, carpets, blinds, drapes alarms. 

Base Purchase Price: 
The higher of:

(a) ______________________________________________________ 

______________________________________________________ 

Or

(b) The value of the Property at the time the Option is exercised as ascertained by the Registered Valuer:  

___________________________________________________________ 

(Name of Valuer) 

Or if the Registered Valuer above is unable to provide a valuation, then a registered Valuer nominated by the Option Giver. 
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Initial Option Consideration:
the sum of  ________________________________________________ 

Dollars ($__________________) to be paid prior to commencement of lease.

Lease payment:


the sum of ________________________________________________ 

Dollars ($__________________) ______________________________ 

_________________________________________________________ 

Payable each _______________________________________________ (specify one of weekly, fortnightly or monthly) to be paid two weeks in advance.

Ongoing Option Payments
The sum of __________________________________________________

Dollars ($__________________) payable each ______________________

______________________________________


(Specify one of week/fortnight/month)


Starting on __________________________________________________









(Date)






To be paid two weeks in advance.

Being part of the total of each periodic rent payment made by the purchaser to the Option Giver.    

Annual Inflation

Adjustment Figure:

____________%
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